MEDIATION AGREEMENT
CASE NAME AND NUMBER

The undersigned agree to participate in mediation for their dispute provided by Judge Joel P. Fahnestock in accordance with the following terms:

1. Mediation:  Mediation is the process by which a neutral mediator assists the participants in reaching a mutually acceptable agreement as to issues in the case. The issues to be mediated may include the possibility of reduced charges, sentencing options, restitution awards, admissibility of evidence, choice of fact finder, continued relationship with any complaining witness, and any other issues that will facilitate the resolution of the case.

2. Mediation is Voluntary:  All parties recognize mediation is a voluntary process, and while the mediator is a Judicial Officer and/or attorney, the mediator has no authority to impose a settlement on the parties. The parties and the mediator may terminate the mediation proceeding at any time with or without cause.  

3. No Stay:  Unless otherwise ordered by the Judge presiding over the case, mediation will not stay that case or any other proceeding.  

4. Mediator:  The parties agree Judge Joel P. Fahnestock will serve as mediator in this matter. The mediator and the parties acknowledge they have no reason to believe it would be inappropriate for this mediator to mediate this matter. The mediator will not preside over any future aspect of the case, other than facilitation of a voluntary settlement. The mediator will not take a guilty plea from nor sentence any defendant in the case. 

5. The Mediator is Impartial:  The role of the mediator is to facilitate a discussion among the participants to help them reach a voluntary settlement to their dispute. The mediator is neutral and impartial and does not represent either party.

6. Consulting with Attorneys:  During and between mediation sessions and before completing a settlement agreement, participants are encouraged to consult with their attorneys regarding their legal rights and obligations. While the mediator discusses legal concepts and options with the participants, the mediator is not giving legal advice or counsel to any person in the mediation. Everyone agrees they have not sought, received or relied on such advice and further agree the mediator has no duty to assert, analyze or protect any legal right or obligation of any participant or attorney.

7. Caucuses:  The mediator may hold private sessions with one side at a time (these may also be by telephone or videoconferencing). These private sessions or “caucuses” are designed to improve the mediator’s understanding of that side’s position. Information gained through the caucus may be disclosed by the mediator to any other mediation participant unless the person disclosing the information instructs the mediator not to disclose the information to the other side.  

8. Confidentiality: Everyone agrees that mediation sessions are confidential in that (1) no one may later testify or seek to compel the testimony of another in any proceeding as to what statements were made or omitted by any person in connection with the mediation session or what happened during the mediation; (2) no statements or materials made or omitted in the mediation shall be subject to discovery in any proceedings; (3) the disclosure by any person or by the mediator of any information in the mediation shall not alter its confidential or privileged character; and (4) the mediator will not communicate anything about the mediation to the Judge assigned to the case except to indicate whether a mediation was conducted and whether it resolved any issues unless all parties give the mediator permission to contact the assigned Judge to discuss a specific question. Everyone further agrees they will not subpoena or otherwise seek to compel the mediator to testify or produce records, notes, or work product in any proceedings as to what was said or produced in the mediation session or in any communication made as part of arranging for the mediation.  

9. Exceptions to Confidentiality: The following will not be protected by confidentiality:

a. An agreement evidenced by a record signed by all parties to the agreement;
b. A record made pursuant to Missouri v. Frye; 
c. Any threat or statement of a plan to inflict bodily injury or commit a crime of violence;
d. Statements planning a crime, attempting to commit or commiting a crime, or to conceal an ongoing crime or ongoing criminal activity;
e. Information sought or offered to prove or disprove a claim or complaint of professional misconduct or malpractice filed against a mediator;

10. NO RECORDING POLICY: All participants to this mediation acknowledge and agree that any and all audio, video and photographic recording during Pre-Mediation, Mediation and/or Post-Mediation communications of any kind is expressly prohibited. (Personal typed or handwritten notes are permitted). Everyone understands the mediation may be taking place either in part or totally virtual, in person, by conference phone call, video conference or some combination thereof. The participants understand and agree that all communications during the mediation are expressly confidential, regardless of participation method. The participants agree not to record, by any means, any of the communications, actions or events that take place during the mediation.

11. Termination of the Mediation:  Any party may terminate the mediation at any time by so declaring to the mediator. The mediator may terminate the mediation at any time by declaring to the parties the mediation is terminated. The confidentiality provisions of this agreement will not apply to any statements made by participants or their conduct which occur following the termination of the mediation.

12. Conflict Waiver:  The mediator has considered whether any direct or potential conflicts of interest exist. Those known by the mediator have been disclosed. By executing this agreement, the participants waive any potential conflict or appearance of conflict between the mediator and one or more of the participants or attorneys.

13. Corrections Officers:  Corrections Officers may be present at the mediation. They will sign and be bound by this Mediation Agreement. Corrections Officers have the authority to direct the actions of mediation participants for safety and security purposes and may remove participants for their failure to follow Corrections Officer’s directions. 










Please Print and Sign Your Name Below: 

Prosecutors, Complaining Witnesses, 			Defendant, Counsel, Family Members,
Family Members, Supporters 				Supporters

_________________________				_________________________
Print                                                                                  Print

_________________________				_________________________
Signature                                                                           Signature

_________________________				_________________________
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_________________________				_________________________
Signature                                                                           Signature

_________________________				_________________________
Print                                                                                  Print

_________________________				_________________________
Signature                                                                           Signature						
_________________________				_________________________
Print                                                                                  Print

_________________________				_________________________
Signature                                                                           Signature

_________________________				_________________________
Print                                                                                  Print

_________________________				_________________________
Signature                                                                           Signature

_________________________				_________________________
Mediator, Print						JAA, Print

_________________________				_________________________
Mediator, Signature					JAA, Signature 
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